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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: DAVI D W HAMZE,
Case No. 85-07881

Debt or .

APPEARANCES:

JAMES D. SM ERTKA
Attorney for First Federal Savings Bank & Trust

DIANE L. OTTO
Attorney for Citizens Commercial & Savings Bank

JAMES L. ROWE
Attorney for the Debtor

GEORGE B. RASCH
Trust ee

OPINION RE: §707(b) SUBSTANTI AL ABUSE DI SM SSAL

At a session of said Court held in the Federal
Building in the City of Flint, M chigan on
t he 11th day of Sept enber , 1985.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. BANKRUPTCY JUDGE

The Court set this case for a hearing on the question of
whet her it should be di sm ssed pursuant to 8707(b) of the Bankruptcy
Code.

The debtor is a wage earner who works in the produce
departnment of a grocery store. He has 16 years seniority and is a

menber of a union which has acceded to sone concessions in its nost



recent collective bargaining agreenent. Hi s gross wage is $7.95 per

hour, yielding an after tax net pay of $1010.00 per nonth. The
debt or

is married with 4 mnor children. He is renting an apartnent and
has

a car paynment of $238.00 per nonth to Retail Store Enpl oyees Credit
Union for his 1981 Buick autonobile. He has no other secured debt,
but his unsecured indebtedness is approximtely $21,282.76. His

budget filed pursuant to 8521 shows unremarkable |iving expenses.
I n

short, on the surface, there appears nothing at all unusual about
hi s

ci rcunmst ances, and certainly nothing which would appear to warrant
an

i nqui ry under 8707(b).
However, when we reviewed the file at the suggestion of the

Deputy Clerk for Estate Adm nistration, we noticed that the debtor
had

apparently incurred $16,109.50 in consumer debt in a period of
bet ween

117 days and 40 days prior to the filing of the Chapter 7 petition
for

relief. These transactions constituted a red flag to possible
substanti al abuse of Chapter 7. W sent a notice to all parties in

interest that the Court would hold a hearing to determ ne whet her
t he

case ought to be di sm ssed under 8707(b) of the Code, and invited
interested parties to intervene as "private attorneys general" of

sorts to prosecute the affirmative. Two creditors, Citizens



Comrerci al and Savi ngs Bank and First Federal Savings Bank & Trust
accepted the invitation, allowing this Court to assune a neutral

posture rather than a prosecutorial one.
At the hearing the foregoing facts were established. In

addition, the debtor explained that he had incurred the recent
$16, 000

in consumer debt in anticipation of his taking a trip to his native
Beirut, Lebanon to visit with his famly.? He clained that he took
with himabout twi ce what he t hought he woul d need for his sojourn,
and intended to return the bal ance to the | enders upon his return to

the United States, but felt that due to the instability in the
region,

the prudent thing was to carry extra nmoney just in case.? As it
turned out, though, his famly's home had been shelled, receiving

substanti al damage, necessitating the expenditure of an additional

We do not know exactly which nmenbers of the debtor's
famly were in Lebanon.

2l't was the debtor's testinony that he brought
approxi mately $15,000 with himto Beirut for his own potenti al
needs rather than his famly's. He clains to have had no
notice that his famly's home (situated in a nei ghborhood
beset by battles between Shiite and Pal estinian forces) had
been bonbed before he left the United States. He further
testified that due to his famly's circunstances, he was
forced to live in a hotel at a cost of $150.00 per day, and
t hat ot her
routi ne expenses, such as taxi fare, had becone exorbitant as
a result of the state of anarchy existing in the city. The
debtor also told the Court that he was forced to remain in
Lebanon approxi mately 10 days | onger than expected because
Beirut Airport was closed as a result of the infanous
hi jacking of a TWA jet, and because other routes of egress
were too expensive or too dangerous.



$5, 000 for hotel accommmodations and taxi fare. Addi tionally, he
gave

nost of the balance, anobunting to approximately $7,000, to his
fam |y

to allow them to rebuild; of the $15,000 with which he went to
Bei r ut,

he returned with $52.00 in his pocket.
It is obvious that the case is one filed by an individual
debt or under Chapter 7 whose debts are primarily consunmer debts.

However, whether or not the debtor's rendition of chronol ogy and
state

of mnd is true, we are of the opinion that this is not a case of

subst anti al abuse of Chapter 7 as that termis used in 8707(b) of
t he

Code.
Section 707(b) is a conprom se between the proponents and

opponents of a "means test"” for availability of Chapter 7 relief.
The

| obbyi sts for the consuner credit industry touted a study, (the
Pur due

study), which tended to support their argunent that many

who coul d afford to repay their voluntarily acquired consumer debts
had, as a result of the liberalization of bankruptcy relief, opted

instead to obtain conplete Chapter 7 discharges. This, they argued,
was an abuse of Chapter 7 of the Bankruptcy Code.
Al t hough Congress may have acknow edged t hat abuses occur,

it did not adopt the measures sought. |Instead, it gave bankruptcy

j udges specific textual authority to dism ss such cases sua sponte,



but wi thout delineating any substantive guidelines or standards to
assist themin determ ning which cases should be deened abusive
Fromthe foregoing history, we think we are able to di scern
Congress' intent that 8707(b) be utilized narromy to weed out the
types of cases which npst upset the | obbyists for a neans test. As

stated recently: "Both the legislative background to adoption of
Code

8707(b) and the creditor protections agai nst bankruptcy abuse | ong
found in other sections of the Bankruptcy Code have caused the court
to determ ne that the debtor's future ability to pay is the proper

focus of Code 8707(b)." In re Edwards, 13 B.C. D. 250, 252, n. 3

(Bankr. S.D. N Y. 1985).

In this case, it is obvious that the debtor |acks the
ability now or in the foreseeable future to pay his debts. Thus
Chapter 7 was and is an appropriate vehicle for his relief. If the

debts were incurred in a fraudul ent or abusive nmanner, the Code
gi ves

the alleged victinms anple neans to seek redress through an action
under 8523. Indeed, the intervenors have al ready acknow edged their
willingness and ability to seek pronpt determ nations as to the

di schargeability of their particular debts. W see no reason to
engraft a new parallel remedy of dism ssal when the only "abuse" in

the case is the origin of the debt(s). In re Christian, 13 B.C. D
313

(Bankr. D. N.J. 1985). Accordingly, the Court entered an order

withdrawing its notion to dism ss the case.



ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



